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RULE 76 SIMPLIFIED PROCEDURE

Application of rule (Rule 76.01)
e (1) The simplified procedure set out in this Rule does not apply to,
o actions under the Class Proceedings Act, 1992;
o actions under the Construction Lien Act, except trust claims;
o Rule77.
Application of Other Rules
e (2) Therules that apply to an action apply to an action that is proceeding under this Rule,
unless this Rule provides otherwise.

Availability of simplified procedure (Rule 76.02)

When Mandatory

e (1)The procedure set out in this Rule shall be used in an action if the following conditions are
satisfied:

1. The plaintiff’s claim is exclusively for one or more of the following:

i. Money.
ii. Real property.
iii. Personal property.

2. The total of the following amounts is $100,000 or less exclusive of interest and
costs:

i. The amount of money claimed, if any.
ii. The fair market value of any real property and of any personal property, as
at the date the action is commenced.

e (2) If there are two or more plaintiffs, the procedure set out in this Rule shall be used if each
plaintiff’s claim, considered separately, meets the requirements of subrule (1).

e (2.1) Ifthere are two or more defendants, the procedure set out in this Rule shall be used if
the plaintiff’s claim against each defendant, considered separately, meets the requirements of
subrule (1).

When Optional

e (3) The procedure set out in this Rule may be used in any other action at the option of the
plaintiff, subject to subrules (4) to (9).

Originating Process

o (4) The statement of claim (Form 14A, 14B or 14D) or notice of action (Form 14C) shall
indicate that the action is being brought under this Rule.

Action Continues to Proceed Under Rule

e (5) Anaction commenced under this Rule continues to proceed under this Rule unless,

(2) the defendant objects in the statement of defence to the action proceeding under
this Rule because the plaintiff’s claim does not comply with subrule (1), and the
plaintiff does not abandon in the reply the claims or parts of claims that do not
comply;

(b) a defendant by counterclaim, crossclaim or third party claim objects in the
statement of defence to the counterclaim, crossclaim or third party claim
proceeding under this Rule because the counterclaim, crossclaim or third party
claim does not comply with subrule (1), and the defendant does not abandon in
the reply to the counterclaim, crossclaim or third party claim the claims or parts
of claims that do not comply; or

(c) the defendant makes a counterclaim, crossclaim or third party claim that does not
comply with subrule (1) and states in the defendant’s pleading that the
counterclaim, crossclaim or third party claim is to proceed under the ordinary



procedure.
Continuance Under Ordinary Procedure — Where Notice Required
e (6) If anaction commenced under this Rule may no longer proceed under this Rule because
of an amendment to the pleadings under Rule 26 or as a result of the operation of subrule (5),
(a) the action is continued under the ordinary procedure; and
(b) the plaintiff shall deliver, after all the pleadings have been delivered or at the time
of amending the pleadings, as the case may be, a notice (Form 76A) stating that
the action and any related proceedings are continued as an ordinary action.
Continuance Under Simplified Procedure — Where Notice Required
e (7) Anaction that was not commenced under this Rule, or that was commenced under this
Rule but continued under the ordinary procedure, is continued under this Rule if,
(a) the consent of all the parties is filed; or
(b) no consent is filed but,
(1) the plaintiff’s pleading is amended under Rule 26 to comply with subrule
(1), and
(i) all other claims, counterclaims, crossclaims and third party claims comply
with this Rule.
e (8) The plaintiff shall deliver a notice (Form 76A) stating that the action and any related
proceedings are continued under this Rule.
Effect of Abandonment
e (9) A party who abandons a claim or part of a claim or amends a pleading so that the claim,
counterclaim, crossclaim or third party claim complies with subrule (1) may not bring the
claim or part in any other proceeding.

Affidavit of documents (Rule 76.03)

Copies of Documents

e (1) A party to an action under this Rule shall, within 10 days after the close of pleadings and
at the party’s own expense, serve on every other party,

(a) an affidavit of documents (Form 30A or 30B) disclosing to the full extent of the
party’s knowledge, information and belief all documents relevant to any matter
in issue in the action that are or have been in the party’s possession, control or
power; and

(b) copies of the documents referred to in Schedule A of the affidavit of documents.

List of Potential Witnesses

e (2) The affidavit of documents shall include a list of the names and addresses of persons who
might reasonably be expected to have knowledge of matters in issue in the action, unless the
court orders otherwise.

Effect of Failure to Disclose

e (3) Atthe trial of the action, a party may not call as a witness a person whose name has not
been disclosed in the party’s affidavit of documents or any supplementary affidavit of
documents, unless the court orders otherwise.

Lawyer’s Certificate

e (4) The lawyer’s certificate under subrule 30.03 (4) (full disclosure in affidavit) shall include
a statement that the lawyer has explained to the deponent the necessity of complying with
subrules (1) and (2).

No written discovery, cross-examination on an affidavit or examination of a witness (Rule
76.04)
e (1)The following are not permitted in an action under this Rule:

1. Examination for discovery by written questions and answers under Rule 35.



2. Cross-examination of a deponent on an affidavit under rule 39.02.
3. Examination of a witness on a motion under rule 39.03.
Limitation on Oral Discovery
o (2) Despite rule 31.05.1 (time limit on discovery), no party shall, in conducting oral
examinations for discovery in relation to an action proceeding under this Rule, exceed a total
of two hours of examination, regardless of the number of parties or other persons to be
examined.

Motions (Rule 76.05)
Motion Form
e (1) The moving party shall serve a motion form (Form 76B) in accordance with rule 37.07
and shall submit it to the court before the motion is brought and heard.
Place of Hearing
e (2) Unless the parties agree otherwise or the court orders otherwise, the motion shall be heard
in the county where the proceeding was commenced or to which it has been transferred under
rule 13.1.02. O. Reg. 14/04, s. 40.
Procedure
o (3) Depending on the practical requirements of the situation, the motion may be made,
(a) with or without supporting material or a motion record;
(b) by attendance, in writing, by fax or under rule 1.08 (telephone and video
conferences).
Motions Dealt With by Registrar
e (4) When a motion described in subrule (5) meets one of the following conditions, the
registrar shall make an order granting the relief sought:
1. The motion is for an order on consent, the consent of all parties is filed and the
consent states that no party affected by the order is under disability.
2. No responding material is filed and the notice of motion or the motion form states
that no party affected by the order is under disability.
e (5) Subrule (4) applies to a motion for,
(a) amendment of a pleading or notice of motion;
(b) addition, deletion or substitution of a party whose consent is filed;
(c) removal of a lawyer as lawyer of record;
(d) setting aside the noting of a party in default;
(e) setting aside a default judgment;
(f) discharge of a certificate of pending litigation;
(9) security for costs in a specified amount; or
(h) dismissal of a proceeding with or without costs.
Disposition
e (6) The court or registrar shall record the disposition of the motion on the motion form.
e (7) No formal order is required unless,
(a) the court or registrar orders otherwise;
(b) an appeal is made to a judge; or
(c) an appeal or motion for leave to appeal is made to an appellate court.

Settlement discussion and documentary disclosure (Rule 76.08)
e Within 60 days after the filing of the first statement of defence or notice of intent to defend,
the parties shall, in a meeting or telephone call, consider whether,
(@) all documents relevant to any matter in issue have been disclosed; and
(b) settlement of any or all issues is possible.



How defended action is set down for trial or summary trial (Rule 76.09)

Notice of Readiness for Pre-Trial Conference

e (1) Despite rule 48.02 (how action set down for trial), the plaintiff shall, within 180 days after
the first statement of defence or notice of intent to defend is filed, set the action down for trial
by serving a notice of readiness for pre-trial conference (Form 76C) on every party to the
action and any counterclaim, crossclaim or third party claim and forthwith filing the notice
with proof of service.

o (2) If the plaintiff does not act under subrule (1), any other party may do so.

Certificate

e (3) The party who sets the action down for trial shall certify in the notice of readiness for pre-
trial conference that there was a settlement discussion.

Pre-trial conference (Rule 76.10)
Notice
e (1) The registrar shall serve notice of a pre-trial conference at least 45 days before the
scheduled date.
Documents
o (4) Despite rule 50.04 (materials to be filed before pre-trial conference), at least five days
before the pre-trial conference, each party shall,
(a) file,
(i) a copy of the party’s affidavit of documents and copies of the documents
relied on for the party’s claim or defence,
(ii) a copy of any expert report, and
(iii) any other material necessary for the conference; and
(b) deliver,
(i) a two-page statement setting out the issues and the party’s position with
respect to them, and
(ii) a trial management checklist (Form 76D).
Trial Date
e (5) The pre-trial conference judge or case management master shall fix a date for trial,
subject to the direction of the regional senior judge.
Mode of Trial
e (6) The parties may agree that the trial shall be an ordinary trial or a summary trial under rule
76.12; if they do not agree, the pre-trial conference judge or case management master shall
determine the mode of trial that is appropriate in all the circumstances.
e (7) Ifthe trial is to be a summary trial under rule 76.12, the pre-trial conference judge or case
management master,
(a) shall fix a date for the delivery of all the parties’ affidavits; and
(b) may vary the order and time of presentation.

Placing defended action on trial list (Rule 76.11)
Registrar
e The registrar shall place a defended action on the appropriate trial list immediately after
the pre-trial conference. O. Reg. 284/01, s. 25.
Trial Record
e (2) Atleast 10 days before the date fixed for trial, the party who set the action down for
trial shall serve a trial record on every party to the action and any counterclaim,
crossclaim or third party claim, and file the record with proof of service.
e (3) Inthe case of an ordinary trial, the trial record shall be prepared in accordance with
rule 48.03.



e (4) Inthe case of a summary trial under rule 76.12, the trial record shall contain, in
consecutively numbered pages arranged in the following order,

(a) a table of contents describing each document, including each exhibit, by its nature
and date and, in the case of an exhibit, by exhibit number or letter;

(b) a copy of the pleadings, including those relating to any counterclaim, crossclaim or
third party claim;

(c) a copy of any demand or order for particulars of a pleading and the particulars
delivered in response;

(d) a copy of any order respecting the trial;

(e) a copy of all the affidavits served by all the parties for use on the summary trial,
and

(f) a certificate signed by the lawyer of the party filing the trial record, stating that it
contains the documents described in clauses (2) to (e).

Summary trial (Rule 76.12)

Procedure

e (1) Atasummary trial, the evidence and argument shall be presented as follows, subject to
any direction under subrule 76.10 (7):

1. The plaintiff shall adduce evidence by affidavit.

1.1 The plaintiff may examine the deponent of any affidavit served by the plaintiff for
not more than 10 minutes.

2. A party who is adverse in interest may cross-examine the deponent of any affidavit
served by the plaintiff.

3. The plaintiff may re-examine any deponent who is cross-examined under this
subrule for not more than 10 minutes.

4. When any cross-examinations and re-examinations of the plaintiff’s deponents are
concluded, the defendant shall adduce evidence by affidavit.

4.1 The defendant may examine the deponent of any affidavit served by the defendant
for not more than 10 minutes.

5. A party who is adverse in interest may cross-examine the deponent of any affidavit
served by a defendant.

6. A party shall complete all of the party’s cross-examinations within 50 minutes.

7. A defendant may re-examine any deponent who is cross-examined under this
subrule for not more than 10 minutes.

8. When any cross-examinations and re-examinations of the defendant’s deponents are
concluded, the plaintiff may, with leave of the trial judge, adduce any proper
reply evidence.

9. After the presentation of evidence, each party may make oral argument for not more
than 45 minutes.

e (2) The trial judge may extend a time provided in subrule (1).

e (3) A party who intends to examine or cross-examine the deponent of an affidavit at the
summary trial shall, at least 10 days before the date fixed for trial, give notice of that
intention to the party who filed the affidavit, who shall arrange for the deponent’s attendance
at the trial.

Judgment after Summary Trial

e (4) The judge shall grant judgment after the conclusion of the summary trial.

Costs consequences (Rule 76.13)
Opting In
e (1) Regardless of the outcome of the action, if this Rule applies as the result of amendment of



the pleadings under subrule 76.02 (7), the party whose pleadings are amended shall pay, on a
substantial indemnity basis, the costs incurred by the opposing party up to the date of the
amendment that would not have been incurred had the claim originally complied with subrule
76.02 (1), (2) or (2.1), unless the court orders otherwise.
Plaintiff Denied Costs
e (2) Subrules (3) to (10) apply to a plaintiff who obtains a judgment that satisfies the
following conditions:
1. The judgment awards exclusively one or more of the following:
i. Money.
ii. Real property.
iii. Personal property.
2. The total of the following amounts is $100,000 or less, exclusive of interest and
costs:
i. The amount of money awarded, if any.
ii. The fair market value of any real property and of any personal property
awarded, as at the date the action is commenced.
e (3) The plaintiff shall not recover any costs unless,
(a) the action was proceeding under this Rule at the commencement of the trial; or
(b) the court is satisfied that it was reasonable for the plaintiff,
(i) to have commenced and continued the action under the ordinary procedure,
or
(ii) to have allowed the action to be continued under the ordinary procedure by
not abandoning claims or parts of claims that do not comply with
subrule 76.02 (1), (2) or (2.1).
(4) Subrule (3) applies despite subrule 49.10 (1) (plaintiff’s offer to settle).
e (5) Subrule (3) does not apply if this Rule was unavailable because of the counterclaim,
crossclaim or third party claim of another party.
Plaintiff may be Ordered to Pay Defendant’s Costs
e (6) The plaintiff may, in the trial judge’s discretion, be ordered to pay all or part of the
defendant’s costs, including substantial indemnity costs, in addition to any costs the plaintiff
is required to pay under subrule 49.10 (2) (defendant’s offer to settle).
Defendant Objecting to Simplified Procedure
e (7) Inanaction that includes a claim for real or personal property, if the defendant objected
to proceeding under this Rule on the ground that the property’s fair market value exceeded
$100,000 at the date the action was commenced and the court finds the value did not exceed
that amount at that date, the defendant shall pay, on a substantial indemnity basis, the costs
incurred by the plaintiff that would not have been incurred had the claim originally complied
with subrule 76.02 (1), (2) or (2.1), unless the court orders otherwise.
Burden of Proof
e (8) The burden of proving that the fair market value of the real or personal property at the
date of commencement of the action was $100,000 or less is on the plaintiff.
Counterclaims, Crossclaims and Third Party Claims
e (9) Subrules (1) to (8) apply, with necessary modifications, to counterclaims, crossclaims
and third party claims.
Transition
e (10) Inthe case of an action that was commenced before January 1, 2002, subrules (2), (7)
and (8) apply as if “$50,000” read “$25,000”.
e (11) Inthe case of an action that was commenced on or after January 1, 2002 and before
January 1, 2010, subrules (2), (7) and (8) apply as if “$100,000” read “$50,000”.
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