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Brian H. Greenspan

Justice Vincenzo Rondinelli

BRIAN H. GREENSPAN AND
JUSTICE VINCENZO RONDINELLI

A Word From the General Editors

Much like doting parents whose progeny far exceed 
their fondest expectations, the success and broad 
appeal of this series of practical and insightful 
practitioner guides has become the source of 
enormous pride to its publisher and to its contributors. 
The guiding principle of the series was that the criminal 
bar be effectively equipped to provide balanced and 
comprehensive responses, in preparation for both trials 
and appeals and to address unanticipated issues as 
they emerge in court. This practical practice-oriented 
approach has ensured that, whether Crown or defence, 
the criminal lawyer’s toolbox is filled with a reliable and 
well-researched resource so essential to persuasive and 
credible advocacy.

The recognition which the series has received as 
recipient of the Hugh Lawford Award for excellence in 
legal publishing is a tribute to Emond’s commitment 
to quality while providing readable and attractive 
publications.  Jonathan Rudin’s groundbreaking 
treatise on “Indigenous People and Criminal Justice,“ 
awarded the Walter Owen Book Prize by the Canadian 
Foundation for Legal Research, has truly elevated the 
contribution of the series to the advancement of the 
practice of criminal law.

The authors and editors look forward to the continued
expansion and improvement of the project to include
practice issues not yet considered, to the technological
advances, and to the insurance that the guides remain
current and responsive to legislative and urisprudential
change.

“The success and broad appeal of this series of practical and insightful 
practitioner guides has become the source of enormous pride to its 
publisher and to its contributors.”
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Prosecuting and Defending
YOUTH CRIMINAL
JUSTICE CASES Third Edition

Shop online at
u.emond.ca/cls-pb01

“ [This text] will provide invaluable 
assistance to those who are involved 
in a Youth Criminal Justice Act matter 
for the first time and those who 
have extensive experience. It covers 
such essential issues as judicial 
interim release and sentencing, as 
well as the arrest, detention, and 
questioning of young persons. 
Chapter 10 (Sentencing) contains an 
extensive review of a difficult issue 
which commonly arises in Youth 
Court: 'Mental Health, Learning, 
Brain Injury, and Developmental 
Issues.'  In addition, [it] considers 
the important issues of the privacy 
rights of young persons and 
publication bans, as well as the 
difficult issue of access to youth 
records. In a timely addition, it 
includes an appendix considering 
the impact upon young people of 
the newly enacted Cannabis Act.”

—The Honorable Wayne Gorman, 
Provincial Court of Newfoundland and 

Labrador

Prosecuting and Defending Youth 
Criminal Justice Cases, 3rd Edition

By Brock Jones, Sara Leece, Mary Birdsell, 
and Emma Rhodes

ISBN: 978-1-77462-535-4

Page Count: 568

Publication Date: October 2023

CITED BY THE SUPREME COURT OF 
CANADA IN THE R v KJM CASE

https://u.emond.ca/cls-pb01
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Criminal Responsibility; Historical Offences

  Bail Hearings  
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the YCJA; Is a Detention Order Lawfully Available?; Bail Reviews

  Extrajudicial Measures  
Key Topics: Extrajudicial Sanctions; Judicial Review; Additional 
Considerations for Defence Counsel

  Negotiations with the Crown  
Key Topics: The Role of the Crown; Conducting the Crown Pre-Trial

  Judicial Pre-Trials  
Key Topics: Obtaining and Reviewing Disclosure Materials; 
Procedural Decisions; Resolution Discussions

  The Trial  
Key Topics: Preparing the Young Person for Trial; Children as 
Witnesses; How to Ask Questions of a Child Witness; Common Forms 
of Evidence That Appear in Youth Cases

  Sentencing  
Key Topics: How the Criminal Code and YCJA Interact in Sentencing 
Proceedings; Indigenous Young Persons; Ancillary Orders

  Post-Finding of Guilt Considerations  
Key Topics: Appeals; Reoffending as an Adult

  Privacy Rights, Publication Bans, and Youth Records  
Key Topics: Part VI of the YCJA: Publication Bans; Youth Records

  Repercussions in the Education System  
Key Topics: Youthful Offending and Educational Connection and 
Acheivement; Ethical Considerations for Prosecutors

  Youth Involved in the Child Welfare and Criminal Justice Systems  
Key Topics: Improving the Treatment of Young Persons in Both 
Systems; Guidelines for Crown Prosecutors; Defence Counsel
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Read a sample chapter at u.emond.ca/cls-pb01

Features:

•	 Practice advice from Crown, 
defence, and policy perspectives.

•	 Updates to sentencing chapter, 
including mandatory minimum 
sentences, deferred custody and 
supervision orders, adult sentencing 
applications, IRCS, sentencing, 
and treatment of Indigenous and 
racialized young persons.

•	 Updates regarding bail, youth 
records and privacy, the 
admissibility of youth statements, 
and more.

•	 Updates on the the application 
and development of Charter rights 
for young persons, including new 
discussion of excessive delay in 
youth court proceedings.

•	 Coverage of the Cannabis Act and 
how it impacts young persons.

Key Insight: Children and a 
“Propensity to Lie”

What if a child is known to lie 
regularly? How does this affect 
the credibility of their courtroom 
evidence?

In R v Levert, the complainant was a 
child who alleged he was sexually 
abused by the accused, who was a 
friend of his foster mother. In cross-
examination, the complainant’s 
foster mother gave evidence about 
the complainant’s propensity to lie. 
Defence counsel argued that this 
was a crucial piece of evidence that 
undermined the credibility of the 
complainant. The Court of Appeal 
disagreed, stating that the “fact that 
the complainant, like most children, 
was capable of lying about trivial 
matters was of little assistance to the 
jury in their task of deciding whether 
he was lying in court under oath 
about these serious allegations.”

Adapted from Prosecuting and Defending Youth 
Criminal Justice Cases, 3rd Edition, Page 193

https://u.emond.ca/cls-pb01
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Excerpt from Review of Prosecuting and Defending 
Youth Criminal Justice Cases

By Daniel Goldbloom
For The Defence, (March 2017) Vol. 37 No. 4, The Criminal Lawyers’ Association Newsletter

The text guides practitioners through the particular challenges that arise 
in representing young people, such as the duty to report child protection 
concerns with respect to one’s own client, how to deal with a client’s parents 
who have a special role under the YCJA, and even how to interview a young 
person. In the context of sentencing, the book explains how to best address 
systemic racism, the impact of child welfare services, and the effects of fetal 
alcohol spectrum disorder, among other issues. The authors also include 
checklists, precedents, suggested interview questions, references to relevant 
police policies and provincial child protection legislation, and comparisons 
of YCJA and Criminal Code provisions that will prove invaluable to defence 
counsel. For each stage of a YCJA  proceeding, the authors detail specific 
practice considerations for Crown and defence counsel alike. For the defence, 
these provide effective potential arguments and prompts for information 
gathering from the client. For the Crown, they involve guidance on important 
ethical considerations and exercises of prosecutorial discretion. Both are useful 
to defence counsel in persuading the Crown of a particular course of action.

Excerpt from Book Review: Prosecuting and Defending 
Youth Criminal Justice Cases

By Heather Wylie, Law Librarian, Alberta Law Libraries
Excerpt from CLLR, Volume 42.1 (2017)

The book comes close to a step-by-step guide to procedure with 
straightforward answers to practical questions; also, wherever possible, 
information is presented in the form of checklists and tables. For example, the 
chapter on bail hearings includes advice on what happens next when parents 
do not or will not attend bail hearings. It sets out the qualities of a good (in 
other words, successful) plan of release. Finally, it discusses what makes a good, 
responsible person, or surety, and provides a checklist of questions to put to 
that person at the hearing.

It can be daunting to represent a 
criminal client on appeal in what 
Justice Doherty described as “the 
detached, rarefied climate of the 
appeal court.” It can be scary to have 
to produce the high quality, written 
advocacy expected in appellate 
courts, to persuade both with 
narrative and with legal argument. 

That’s where this incredibly helpful 
handbook comes in.

It is written by very experienced 
and winning appellate lawyers who 
share their knowledge, insights, and 
tips with their readers. This guide 
provides lawyers with everything 
they need to know about how to 
conduct an appeal. It combines the 
law and rules that relate to criminal 
appeals with excellent strategic 
advice about appellate advocacy. 
If you argue appeals, or want to, 
you will find Criminal Appeals: A 
Practitioner’s Handbook to be an 
unparalleled resource at every stage 
of the appellate process and in every 
appellate court.”

—Jill R. Presser, Presser Barristers

Criminal Appeals, 2nd Edition

By Jonathan Dawe, Michael Dineen, Mark 
C. Halfyard, and Maureen McGuire

ISBN: 978-1-77255-696-4

Publication Date: November 2024

“

CRIMINAL APPEALS  
2nd Edition

https://u.emond.ca/cls-pb02
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  The nature of an appeal and statutory Jurisdiction  
Key Topics: The Nature of a Criminal Appeal; Statutory Rights  
of Appeal; Third-Party Appeal Rights 

  Procedural Steps in an indictable appeal  
Key Topics: The Notice of Appeal; Perfecting an Appeal;  
The Respondent’s Procedural Steps  

  Grounds of Appeal  
Key Topics: Reasons for Judgement in Judge-Alone Trials;  
Charges to the Jury; Unreasonable Verdict

  Drafting the Factum  

Key Topics: Writing Style; The Statement of Facts; The Legal Argument 

  Oral argument  
Key Topics: Addressing the Court; Structuring your Submissions; 
Questions from the Bench 

  Motions and Applications  
Key Topics: Bail Pending Appeal; Motions to Stay Ancillary Orders; 
Applications for Leave to Appeal 

  Fresh evidence  
Key Topics: Admission of Fresh Evidence; Procedure for Admitting 
Fresh Evidence; Post-Conviction Reopening 

  sentence appeals  
Key Topics: The Leave Requirement; The Standard of Review;  
The Factum; Oral Argument 

  Inmate appeals  
Key Topics: Commencing an Inmate Appeal; The Inmate 
Appeal; In-Writing Appeals 

  summary conviction appeals and extraordinary remedies  
Key Topics: Summary Conviction Appeals; Extraordinary 
Remedies and Appeals from Judicial Review Decisions 

  Appeals to the supreme court of canada  
Key Topics: Supreme Court of Canada Procedure; Bail 
Pending a Leave Application or Appeal
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Read a sample chapter at u.emond.ca/cls-pb02

Key Insights: Dangerous and 
Long-Term Offender Appeals

Dangerous and long-term offender 
designations are part of the 
sentencing process, but appeals from 
these designations are governed by a 
special statutory provision, Criminal 
Code section 759. Appeals under 
section 759 differ from ordinary 
sentence appeals under sections 
675(1)(b) and 687 in a number of 
respects. The statutory terms contain 
some significant differences. In R v 
Currie, the Supreme Court of Canada 
held that in view of the “broad 

language” of section 759, dangerous offender appeals should be decided 
based on a “standard of reasonableness” rather than under the more 
deferential standard applicable in ordinary sentence appeals, although 
Lamer CJ also cautioned that “s. 759 cannot be interpreted as calling for 
the equivalent of a trial denovo on the dangerous offender application” 
and that “[s]ome deference to the findings of a trial judge is warranted.” In 
addition, section 759 expressly permits an appellate court to order a new 
hearing in the trial court, a remedial option that is not available in ordinary 
sentence appeals governed by section 687: see R v Sipos. The court has 
also read in the power to dismiss dangerous offender appeals despite the 
commission of a legal error by the sentencing judge; the equivalent of the 
curative proviso found in section 686(1)(b)(iii).

Adapted from Criminal Appeals: A Practitioner’s Handbook, Pages 98 and 99

Features:

•	 Practical advice on appeals.

•	 Concrete guidance on drafting 
an appeal factum.

•	 Model appeal factums and 
motions of appeal.

•	 Oral argument strategies.

https://u.emond.ca/cls-pb02


Both [Seth Weinstein and Nancy 
Dennison] are highly experienced 
and well-regarded practitioners in 
the field. They have now performed 
the invaluable service of bringing 
the perspectives of counsel for the 
person sought for extradition and 
counsel for the attorney general of 
Canada/ minister of justice together 
in one place. This book offers a great 
deal not only to the neophyte but 
also to those with experience in the 
area. The use of charts and sample 
documents helps explain many of 
the intricacies of extradition law 
and procedure. The clear, practical 
guidance the book offers for 
dealing with an extradition file from 
beginning to end is especially useful 
for practitioners. At the same time, 
the discussions are thor- oughly 
grounded in the jurisprudence, 
richly sourced, and doctrinally 
sophisticated.

This book will quickly become 
an essential reference for legal 
professionals involved in the 
conduct of extradition matters.”

— John Norris, Barrister,                        
Simcoe Chambers

Prosecuting and Defending Extradition 
Cases: A Practitioner’s Handbook

By Nancy L. Dennison, Seth Weinstein

ISBN: 978-1-77255-211-9

Page Count: 500

Publication Date: April 2017

Print: $129   •   Digital: $116

19

“

Shop online at
u.emond.ca/cls-pb03

Prosecuting and Defending
EXTRADITION CASES

A Practitioner’s Handbook

Criminal Appeals

Reviews and Testimonials
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Excerpt from Testimonial of Criminal Appeals:  
A Practitioner’s Handbook
By Richard C.C. Peck, QC, Peck and Company

The authors have tackled the complexities and nuances of appellate practice 
and put together a book that is well-structured, comprehensive, and 
comprehensible. In doing so, they have brought to bear on the topic their 
considerable practical experience as appellate advocates leavened with just the 
right amount of academic insight.

The book consists of 11 chapters beginning with "The Nature of an Appeal 
and Statutory Jurisdiction" and ending with "Appeals to the Supreme Court of 
Canada." In between, whether it be procedural or substantive, the authors have 
left no stone unturned. This work is a well-spring of information, as readily seen 
on a quick review of the table of contents and index. Further, the text is replete 
with pinpoint references to the reigning jurisprudence in all relevant areas.

Finally, the book contains a series of appendices which include model factums  
and various notices of application to serve as structural and procedural guides.  
As noted earlier, no stone has been left unturned.

Excerpt from Review of Criminal Appeals:  
A Practitioner’s Handbook
By Amy Kaufman, Head Law Librarian, Queen’s University
Excerpt from Canadian Law Library Review, (2018) Vol. 43 No. 1, Canadian Association of Law 
Libraries

Although the book moves quickly, it gives clear explanations and often employs 
the helpful strategy of stating a complex procedural rule [and] then giving an 
example. The authors go beyond explaining important steps and concepts to 
imparting valuable advice throughout. For example, they observe that lawyers 
new to criminal appellate work might want to start with sentence appeals, 
as they “tend to have shorter records, oral argument is brief, and the types of 
arguments made more closely resemble advocacy in criminal courts” (p. 94). 

[This] is a succinct, well-written, well-organized guidebook for appellate work 
in criminal cases. It delivers on its promise of being a practitioner’s handbook in 
both content and design.

Both [Nancy L. Dennison and Seth 
Weinstein] are highly experienced 
and well-regarded practitioners in 
the field. They have now performed 
the invaluable service of bringing 
the perspectives of counsel for the 
person sought for extradition and 
counsel for the attorney general of 
Canada/minister of justice together 
in one place. This book offers a 
great deal not only to the neophyte 
but also to those with experience 
in the area. The use of charts and 
sample documents helps explain 
many of the intricacies of extradition 
law and procedure. The clear, 
practical guidance the book offers 
for dealing with an extradition file 
from beginning to end is especially 
useful for practitioners. At the same 
time, the discussions are thoroughly 
grounded in the jurisprudence, 
richly sourced, and doctrinally 
sophisticated.

This book will quickly become 
an essential reference for legal 
professionals involved in the 
conduct of extradition matters.

—John Norris, Barrister,                   
Simcoe Chambers

Prosecuting and Defending Extradition 
Cases: A Practitioner’s Handbook

By Nancy L. Dennison and Seth Weinstein

ISBN: 978-1-77255-211-9

Page Count: 500

Publication Date: April 2017

19

Prosecuting and Defending
EXTRADITION CASES
A Practitioner’s Handbook

Shop online at
u.emond.ca/cls-pb03

“
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Key Topics: Reciprocity; Comity; Double Criminality; The Authority 
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Read a sample chapter at u.emond.ca/cls-pb03

Key Insight: What Is the 
Authority to Proceed?

The authority to proceed is 
the document that shapes 
the focus of the extradition 
hearing. It sets out the Canadian 
offence or offences identified 
by the minister’s delegate 
corresponding to the conduct 
that is set out in the extradition 
request. The 1999 Extradition 
Act introduced the authority 
to proceed. This took away the 
necessity of the extradition judge 

to look at or consider the foreign offence in determining whether there 
was sufficient evidence to justify committal. When an extradition request is 
received, counsel for the minister of justice at the International Assistance 
Group (IAG) reviews the extradition request and determines whether the 
treaty requirements and section 3(1) of the Act are satisfied. Counsel for the 
minister must consider the law of the foreign state to be satisfied that the 
alleged conduct described in the request is criminal and that the associated 
penalty meets the requirements of section 3(1) of the Act. Counsel for the 
IAG also identifies the Canadian offence or offences that correspond to the 
conduct in the request. The authority to proceed is signed by counsel from 
the IAG, not the minister of justice, as is the case with a surrender order. 
Courts have held that there is nothing improper in the minister delegating 
his or her authority to counsel for the IAG to issue the authority to proceed. 
If the authority to proceed is not signed, that is a fatal flaw and there would 
be no basis to hold an extradition hearing.

Adapted from Prosecuting and Defending Extradition Cases: A Practitioner’s Handbook, Page 146

Features:

•	 In-depth analysis of relevant case 
law.

•	 Sample forms and materials used in 
extradition proceedings.

•	 Information on treaties and their 
role in the process.

https://u.emond.ca/cls-pb03
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Excerpt from Testimonial of Prosecuting and Defending 
Extradition Cases

By Richard Kramer, General Counsel, Department of Justice

Prosecuting and Defending Extradition Cases is a top-notch legal resource that is 
long overdue. Extradition is a specialized area of law that is both nuanced and 
particular, yet one that few practitioners have the opportunity to learn in-depth 
before they find themselves in it. Even seasoned criminal law practitioners 
and the most experienced jurists face an enormous learning curve when 
approaching this area of law for the first time. The authors have created an 
incredibly practical guide. The book includes useful documentary precedents, 
references and leading extradition jurisprudence across Canada and is 
organized to follow the multiple-step process of an extradition proceeding. 
These features make it incredibly useful to those who litigate and preside over 
extradition cases. That the book is presented from both the Crown and defence 
perspectives only underscores its value. It is a balanced, clearly executed, and 
thorough guide that will undoubtedly become the "go-to" resource for anyone 
who deals with extradition in Canada.

Prosecuting and Defending
SEXUAL OFFENCE CASES
Third Edition

Shop online at
u.emond.ca/cls-pb04

The sheer volume of chapters 
and the range of topics covered 
in this book aptly highlight the 
complexity of defending and 
prosecuting sexual offences and 
the range of intricate legal issues 
that are at play in such trials. 

This is essential reading for any 
lawyer conducting such a trial. It 
is methodical, intellectual, and 
precise in its analysis of the central 
issues that are often litigated in 
the context of sexual offences. 
Moreover, the fact that the 
guidance comes from an author 
team that includes a prosecutor 
and a defence lawyer makes it that 
much more valuable; it is even-
handed and forensic. The book 
helpfully covers the various steps 
in these cases, including evidence 
collection, procedural trial issues, 
evidence, and substantive law. The 
authors have collected in one book 
the most current and essential 
law necessary to the profession in 
prosecuting and defending sexual 
offence cases.”

—Marie Henein, LLB, LLM

Prosecuting and Defending Sexual 
Offence Cases, 3rd Edition

By Daniel Brown and Jill Witkin

ISBN: 978-1-77462-665-8

Page Count: 720

Publication Date: May 2024

“

“The book includes useful documentary precedents, 
references and leading extradition jurisprudence across 
Canada and is organized to follow the multiple-step process 
of an extradition proceeding.”

https://u.emond.ca/cls-pb04
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  Initial Considerations  
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  Sexual Offences  
Key Topics: Sexual Assault; Sexual Assault with a Weapon; Threats to 
a Third Party or Causing Bodily Harm; Aggravated Sexual Assault

  Search Issues  
Key Topics: Introduction to Search and Seizure; Search Warrants; 
Search Incident to Arrest; Consent; Discard Items

  Publication Bans  
Key Topics: Publication Bans at Common Law; Statutory Publication 
Bans

  Protections for Victims and Witnesses  
Key Topics: Canadian Victim Bill of Rights; Support Person (Section 
486.1); Testifying Without Seeing the Accused (Section 486.2)

  Preparing for the Preliminary Inquiry  

Key Topics: Purpose of the Preliminary Inquiry; Powers of the Justice

  Evidentiary Issues  
Key Topics: Hearsay Evidence; Prior Consistent Statements; Similar 
Fact Evidence; Credibility Assessments; Myths and Stereotypes

  Children’s Evidence  

Key Topics: Competence to Testify; Credibility Assessments; Language

  Expert Evidence  
Key Topics: Expert Evidence: Crown Expert Evidence in Sexual Assault 
Cases; Defence Expert Evidence in Sexual Assault Cases

  Forensic Evidence  
Key Topics: Forensic DNA in Sexual Offence Investigations, 
Prosecutions, and Defences; Paternity Analysis in Investigations

  Production of Third-Party Records: Section 278.3  
Key Topics: Statutory Procedure Where an Accused Seeks a Private 
Record

  Cross-Examination on Private Records: Section 278.92  
Key Topics: Overview of Legislation; Process

  Evidence of Other Sexual Activity: Section 276  

Key Topics: When Is It Necessary to Bring a Section 276 Application?

  Consent  
Key Topics: The Meaning of Consent; Limits of Consent

  Historical Offences  
Key Topics: Procedural Issues; Evidentiary Issues; Sentencing Issues

  Sentencing  
Key Topics: Available Sentences; Ancillary Orders; Preparation

  Representing the victim in a sexual offence proceeding  
Key Topics: Barriers to Representation; The First Meeting

  Sexual Offence Appeals  
Key Topics: Launching an Appeal; Bail Pending Appeal
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Read a sample chapter at u.emond.ca/cls-pb04

Key Insight: Proof of Previous 
Convictions If the Accused 
Does Not Testify

If the accused does not testify, but 
still puts their character in issue 
through other witnesses, the Crown is 
permitted to adduce evidence of the 
accused’s prior convictions through 
section 666 of the Criminal Code. 
Where proof of previous convictions 
takes place under section 666, it is 
not clear whether the rules of Corbett 
apply, and the convictions should be 
vetted so that they are not unduly 
prejudicial. The defence will likely 
argue that Corbett does, or should, 
apply and that, even if it does not 
apply in the formal sense, the spirit of 
the decision should be adhered to. The 
Crown may take the position that once 

the accused has placed their character in issue, the accused is not permitted 
to sanitize previous bad character by having prior convictions excluded. 
Furthermore, the Crown could argue that Corbett only applies to cross-
examination of an accused on their criminal record and has no application 
to admission of evidence under section 666, since that section only applies 
if the accused does not testify.The trial judge always retains the discretion 
to exclude evidence that would impact on a fair trial and impede the fact-
finding process.

Adapted from Prosecuting and Defending Sexual Offence Cases, 3rd Edition, Pages 254 and 255

Features:

•	 A new chapter dedicated to 
the practice and procedure 
for sexual offence appeals, 
including discussion of 
indictable appeals, summary 
conviction appeals, bail, 
common grounds, complainant 
rights, fresh evidence, and 
Crown appeals.

•	 Extensive updates pertaining 
to new legislation, including 
the Bill C-51 and Bill C-75 
amendments to the Criminal 
Code.

https://u.emond.ca/cls-pb04
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Excerpt from Review of Prosecuting and Defending 
Sexual Offence Cases: A Practitioner’s Handbook

By Brock Jones, BA, MA, JD
Excerpt from For The Defence, Vol. 38, No. 5

The reader is provided with concrete suggestions on how to handle questioning 
of expert witnesses in a variety of areas and explanations of the most common 
hypothetical scenarios that could reasonably be thought to apply in any given 
case. It is, quite frankly, the best material for lawyers I have ever read on the sub-
ject matter.

Excerpt from Book Review - Prosecuting and Defending 
Sexual Offence Cases: A Practitioner’s Handbook

By Kasia Kieloch
Excerpt from Robson Crim Legal Blog

Daniel Brown and Jill Witkin’s Prosecuting and Defending Sexual Offence Cases: 
A Practitioner’s Handbook provides a detailed overview of all aspects of sexual 
assault cases through prosecutor and defence perspectives. Daniel Brown is lead 
counsel at Daniel Brown Law and practices criminal, constitutional, and regulato-
ry law. He has appeared before all levels of court in Ontario as well as the Supreme 
Court of Canada. Jill Witkin is a Crown Attorney in Ontario. She does trial and 
appellate work on cases relating to sexual assault and domestic and child abuse. 
Brian H. Greenspan and Justice Vincenzo Rondinelli are amongst the foremost 
criminal law experts in Canada and are editors of this book series. The authors and 
editorial team have extensive criminal law experience related to sexual offence 
cases.

The handbook brings together the topics of criminal law, evidence, criminal pro-
cedure, and the Charter to walk through all aspects of sexual offence cases from 
the first contact with prosecution and defence counsel to sentencing. It leaves 
readers with a complete understanding of how the various pieces of the criminal 
law system fit in with and apply to sexual offence cases. By comparing and con-
trasting the roles and tasks of the prosecution and defence, the work provides for 
a more holistic understanding of how sexual offence cases are to be handled.

Digital Evidence, 2nd Edition

By Gerald Chan and Susan Magotiaux

ISBN: 978-1-77255-676-6

Page Count: 334

Publication Date: December 2021

31

As Susan Magotiaux and 
Gerald Chan write in Chapter 1, 
Reasonable Expectation of Privacy 
in Digital Data, “If there is one 
clear conclusion to draw from the 
varied case law on reasonable 
expectations of privacy in a digital 
era, it is that there are no clear 
fixed lines.” The same could be true 
of many other areas explored in 
this book.

This book is an invaluable guide to 
assist litigators in this task. It covers 
major substantive topics in digital 
evidence, from the search of digital 
devices to accessing digital data; 
delves into procedural issues that 
arise for practitioners, such as rules 
of disclosure applicable to digital 
data and rules of admissibility 
for digital evidence; and usefully 
explores some practical issues 
for the presentation of digital 
evidence in the courtroom. The 
book will be a useful reference 
guide for specialists in the field as 
well as any litigator in a case where 
digital evidence is being tendered.”

—The Honourable Thomas A. 
Cromwell

“

DIGITAL EVIDENCE  
Second Edition

Shop online at
u.emond.ca/cls-pb05

https://u.emond.ca/cls-pb05
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Part I: Search and Seizure

  Reasonable Expectation of Privacy in Digital Data  
Key Topics: Defining Privacy; Expectation of Privacy in a Computer 
or Device; User Security Features 

  Search of Devices  
Key Topics: Search Warrants—Section 487; Search Incident to Arrest; 
Exigent Circumstances  

  Accessing Digital Data  
Key Topics: Reasonable Expectation of Privacy; Lawful Authority to 
Search and Seize  

  Private Communications  

Key Topics: Historical Stored Communications; One-Party Consent  

Part II: Disclosure

  Disclosure of Digital Data  
Key Topics: Disclosure of Digital Data: Video Statements; In-Car 
Cameras; Surveillance Footage; Computer Forensics 

  Disclosure in Internet Child Exploitation Cases  
Key Topics: Strategies for Managing Disclosure in Internet Child 
Exploitation Cases; Disclosure of Inaccessible Material  

  Practical Constraints on Crown and Defence  
Key Topics: Restrictions on Disclosure—Undertakings, Cost, 
Overdisclosure, Delay, and Disclosure  

Part III: Use of evidence

  Admissibility  
Key Topics: Authenticity; Best Evidence Rule; Expert Evidence; 
Hearsay  

  Probative Value  
Key Topics: Cellphone Geolocation; Using Digital Evidence in 
Cybercrime Cases

  Courtroom Presentation  
Key Topics: Admissibility of Digital Presentations; Experts; 
Fairness 
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Key Insight: Search 
Warrants—Section 487

A threshold issue is whether 
individuals have a reasonable 
expectation of privacy for their 
information when it is stored 
with third parties. If so, then law 
enforcement conducts a search 
within the meaning of section 8 of the 
Charter by requesting the disclosure 
of such information, and the search 
must be reasonable as a constitutional 
matter or the evidence is in jeopardy 
of being excluded.

In the case of third-party searches 
and seizures, individuals do not 
own the physical space in which 
the information is stored. Therefore, 
territorial privacy is not engaged. 
But as Binnie J. pointed out in R v 

Tessling, section 8 of the Charter also protects informational privacy, which 
is defined as “the claim of individuals, groups, or institutions to determine 
for themselves when, how, and to what extent information about them 
is communicated to others.”  Thus, there is no bar to section 8 protection 
simply because the custodian of the information is a third party. Rather, the 
courts must look to the totality of the circumstances to determine whether 
a reasonable expectation of privacy exists.

Adapted from Digital Evidence, 2nd Edition, Pages 60

Features:
•	 “Questions to Consider” 

sections outlining key factors 
for framing arguments on 
digital evidence access and 
admissibility.

•	 Checklists detailing various 
considerations for counsel 
when presenting evidence and 
submissions in a digital format.

•	 A summary of law 
enforcement’s search and 
seizure powers for accessing 
digital data in the hands of 
third parties.

https://u.emond.ca/cls-pb05
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Excerpt from Advocacy in the Information Age

By Lonny J. Rosen, CS
Excerpt from The Advocates’ Journal, Fall 2018

Whether a proceeding is in the criminal, regulatory or civil realm, more and 
more of the evidence is in digital format: texts, social media postings, electronic 
copies of videos and photos, medical records, Blackberry PINs—the list goes 
on. But even as the number of documents in a typical proceeding has increased 
exponentially, counsel’s obligations to marshal the evidence, to address issues of 
privilege, authenticity, admissibility and relevance, and to assess the probative 
value of the evidence [have] not been altered. Not only are counsel challenged to 
identify, gather and present a greater number of documents than ever before, but 
the evidence is also increasingly in unfamiliar formats. Where these formats are 
digital, Chan and Magotiaux have counsel’s back.

Excerpt from Digital Evidence: A Book Review

By Anne Marie McElroy, McElroy Law
Excerpt from McElroy Blog, December 2017

The book is, frankly, a much-needed resource for practitioners who appear in 
courtrooms on criminal matters. Given the slow pace of technological advances 
in the criminal courts, lawyers are often tasked with the role of educating judges 
with respect to novel issues in digital evidence. And when the issue may be novel 
to the lawyer themselves, it is critical to know what questions to ask.

“For anyone doing trials or hearings in the digital age, Digital 
Evidence: A Practitioner’s Handbook is an indispensable aid.”

Here is a text—easy to read, well 
organized, and thoughtful—which 
provides much-needed guidance 
to Crown and defence counsel on 
the nuances surrounding fraud 
and related cases. It addresses the 
full range of issues associated with 
these difficult cases, from pre-charge 
strategies to sentencing alternatives. 
It is able to do so through the 
authorship of two highly skilled 
and experienced criminal 
litigators—one, a member of the 
defence bar; the other, a seasoned 
fraud prosecutor (a category of 
prosecutors itself in short supply).

What I particularly like about the 
text is its avoidance of unnecessary 
legalese. Advice is imparted in clear, 
unambiguous, and user-friendly 
language. It alerts the reader to 
pitfalls to be avoided, and points the 
way to creative advocacy at trial and 
on sentencing.”

—Mark Sandler, LLB

Prosecuting and Defending Fraud Cases, 
3rd Edition

By Grace Hession David, Jaco Erasmus,  
Ian Smith, and Jonathan Shime

ISBN: 978-1-77462-832-4

Page Count: 450

Publication Date: October 2025
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Shop online at
u.emond.ca/cls-pb06

http://emond.ca/cll-pb
https://u.emond.ca/cls-pb06


Prosecuting and Defending Fraud Cases Prosecuting and Defending Fraud Cases

6Table of Contents

3938

1

2

3

4

5

6

7

8

9

10

11

12

  Pre-Charge Considerations  
Key Topics: Pre-Charge Considerations from a Crown’s Perspective; 	
Pre-Charge Considerations from a Defence Perspective  

  Judicial Interim Release  
Key Topics: Release from the Police Station on an Undertaking and 
Promise to Appear (Forms 10 and 11); Considerations in the Bail Court

  Disclosure of the Case  

Key Topics: Disclosure Must Be Meaningful; The Use of an Expert

  Material Elements of Fraud  
Key Topics: What Are the Material Elements of Fraud?; The Doctrine  
of Reliance; Fraud Versus Negligent Misrepresentation

  Admissibility of Documents  
Key Topics: Documents in Possession; Business Documents; Bank 
Accounts; The Admissibility of Other Documents

  Sentencing  
Key Topics: The Statutory Regime; Breach of Trust Frauds; Victim 
Impact Statements

  Restitution  
Key Topics: Ability to Pay; The Issue of Rehabilitation;  
Enforcement of Restitution Orders

  Forfeiture  

Key Topics: Fine in Lieu of Forfeiture; The Enforcement Process

  Criminal Organization Fraud  
Key Topics: Material Elements of Proof of a Criminal Organization 
Fraud; General Sentencing Principles for Criminal Organization 
Fraud

  Regulatory Issues  
Key Topics: Reporting to a Regulatory Authority; Compelled 
Statements; Can Regulatory Proceedings Result in True Penal 
Consequences?

  Fraud-Related Offences  
Key Topics: Breach of Trust; Secret Commissions

  Cyber fraud  
Key Topics: Account Takeover Fraud; Bust Out Fraud; Phishing or 
Email Scams; Internet Cheque Kiting
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Key Insight: Bank 
Accounts

Many fraud trials involve 
complainants, often members of 
the community, who have given 
their bank account statements 
to the investigating officer at the 
time they filed their complaint 
with the police. These bank 
statements may be referred to 
in the course of a videotaped 
interview, and hopefully the 
police will have properly 
numbered the pages and 
assembled the documents in a 
document brief for the purposes 
of the interview. If this is done 
correctly, the statement can be 
clear and helpful. Unfortunately, 
many inexperienced counsel 

could assume that, because the account is technically the property of the 
complainant, the bank statements are admissible through the complainant 
without further proof. Nothing could be further from the truth. Bank 
documents, and especially account statements, always reflect actions on 
the part of complainants with an out-of-court third party. These actions 
may occur as account withdrawals and deposits, so it is crucial that the 
record-keeping on the part of the bank be accurate; thus, a bank witness 
is essential to the proper admissibility of bank records unless a proper 
affidavit from the bank accompanies the bank documents.

Adapted from Prosecuting and Defending Fraud Cases, 3rd Edition, Page 101

Features:
•	 A new chapter on cyber fraud in 

Canada, covering business email 
compromise, artificial intelligence, 
ransomware attacks, and more.  

•	 A new chapter on money laundering 
in Canada.  

•	 New discussion on the admissibility 
of electronic documents and 
handwriting comparisons.  

•	 New content on criminal breach of 
trust and breach of trust by a public 
officer.  

•	 New guidance on professional 
misconduct and regulatory bodies. 

https://u.emond.ca/cls-pb06
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  Introduction  

  Commissions and Inquiries: Themes and Variations  
Key Topics: Donald Marshall Jr Royal Commission; Truth and 
Reconciliation Commission

  Working with Indigenous People in the Legal Context  
Key Topics: Identity; Aboriginal English; Accommodation for 
Indigenous Cultural Practices in Court

  The Trilogy: Williams, Gladue, and Ipeelee (and a few others)  

Key Topics: Sinnisiak; Uluksuk; Williams; Gladue; Wells; Ipeelee

  Gladue and Sentencing  
Key Topics: First Principles; Identity; Gladue information and Factors; 
Presenting Gladue Information in Court

  Gladue Beyond Sentencing  
Key Topics: Bail; Firearms Prohibitions; Parole; Dangerous Offenders; 
Extradition

  Fetal Alcohol Spectrum Disorder  

Key Topics: Impacts of FASD; FASD in the courts; FASD-Affected individuals

  Sentencing Circles  
Key Topics: The First and Second Waves

  Indigenous Courts  
Key Topics: Courts from Section 107 of the Indian Act; Indigenous 
Courts in the Provinces and Territories

Indigenous People and the Criminal 
Justice System, 2nd Edition

By Jonathan Rudin

ISBN: 978-1-77462-358-9

Page Count: 400

Publication Date: July 2022

INDIGENOUS PEOPLE AND THE 
CRIMINAL JUSTICE SYSTEM
Second Edition

Shop online at
u.emond.ca/cls-pb07

Chapter 4 is in many ways the heart 
of the book because it examines 
the Supreme Court’s landmark 
decisions in Gladue and Ipeelee. 
It also provides historical context 
to these important decisions as 
well as a detailed but accessible 
analysis of them that will benefit 
defence lawyers, prosecutors, and 
judges alike. Readers will even learn 
why capitalizing “Aboriginal” in 
judgments is important.

Jonathan Rudin’s critically important 
work provides practical and 
valuable guidance that will help us 
better understand why Indigenous 
people appear so frequently in 
our courts for sentencing. Even 
more importantly, this book should 
inspire us to understand how, 
in appropriate cases, different 
sentences and different treatment 
can achieve better results for 
Indigenous people and for all of us 
who have the good fortune to live 
on this land.”

—Justice Harry S. LaForme,                
Ontario Court of Appeal

WINNER OF THE 2019 
WALTER OWEN BOOK PRIZE

“

https://u.emond.ca/cls-pb07
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Key Insight: Asking the 
Question

For defence counsel, the first 
issue that they must determine 
is whether their client is an 
Indigenous person. That is 
not as easy as it might initially 
seem. One cannot determine 
if someone is an Indigenous 
person based on how they look 
or on their first or last name. The 
reality of the social dislocation 
that has taken place in 
Indigenous communities means 
that there are some Indigenous 
people who have grown up in 
Europe and speak accented 
English and some who carry the 
names of their adoptive
parents or a non-Indigenous 
birth parent—this suggests 

an ancestry at some distance from Canada. Some Indigenous people 
may appear to be African Canadian, others Caucasian. It is important not 
to fall victim to one’s own stereotypes of what one thinks an Indigenous 
person should look like. It is also not enough to simply ask every single 
client whether they are an Indigenous person. First of all, what specifically 
is counsel asking? Section 35 of the Constitution Act, 1982 defines the 
Aboriginal peoples of Canada as Indian, Inuit, or Métis. Each term can have 
a specific, and sometimes contentious, meaning.

Adapted from Indigenous People and the Criminal Justice System, Second Edition, Page 60 and 61

Features:

•	 A chapter devoted to FASD, including 
diagnosis, symptoms, important 
cases, and insights into working with 
FASD-affected clients.

•	 A chapter on the evolution of the 
Gladue principles and their impact 
on sentencing, bail, corrections, and 
parole.

•	 Expanded discussion on R v 
Anthony-Cook and plea bargains.

•	 An in-depth analysis of the Supreme 
Court’s landmark decisions in Gladue, 
Williams, and Ipeelee.

https://u.emond.ca/cls-pb07
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Excerpt from A Brief Review of What a Book Can Do

By Lisa Silver, Assistant Professor, University of Calgary, Faculty of Law 
Excerpt from Ideablawg, October 2018

First a note about Jonathan Rudin who has dedicated his life’s journey to the 
recognition of our legal failures in our relationship with Indigenous people.  
His pathway through this book has been straight and true as he himself cre-
ated legal institutions and legal principles, through his professional work at 
Aboriginal Legal Services, to ensure no Canadian forgets these failures. He 
has worked hard to turn these failures into positive developments. This book 
is indicative of his work and a testament to it. 

Meaningful change can be found in this book. Woven between the pages 
are suggestive kernels of knowledge that each of us can take back to our 
law practices, courtrooms, and law schools. There is, for example, a telling 
passage on Aboriginal English (and French), taken from the groundbreaking 
work of Australian Socio-linguist Diana Eades, which can leave one with the 
kind of “aha” moment needed to create innovative approaches to intractable 
problems. There are many such veil-lifting moments in this book.

Excerpt from Indigenous People And The Criminal 
Justice System: A Book Review

By Anne-Marie McElroy, Criminal Defence Lawyer 
Excerpt from McElroy Blog, September 2018

The book also addresses different areas of criminal law that affect Indigenous 
clients, such as bail, firearms prohibitions, dangerous offender applications, 
and review board hearings. These areas provide guidance as to how counsel 
might properly address the background factors in order to more persuasively 
advocate for their clients. The book further contemplates how the principles 
in Gladue might be expanded to other areas, including corrections and trials 
themselves.

Mr Asma and Mr Gourlay are the 
ideal team for this project. As 
with other volumes in this series, 
this book reflects the collective 
experience of two accomplished 
lawyers, one a defence counsel 
(Gourlay), the other a Crown 
counsel (Asma). The result is a 
sophisticated text that is balanced; 
a text that can be relied on by all 
involved in the criminal process.

The book comes in at just over 
200 pages, and the writing is crisp 
and economical. The reader is 
spared lengthy block quotations. 
The authors distill the relevant 
cases with clarity and precision. 
By focusing on the busy criminal 
law practitioner, the authors avoid 
discursive tours down historical 
trails, as well as impromptu stops 
at philosophical vistas. This is not 
to say that the writing is uncritical. 
The authors make useful appraisals 
about the coherence of various 
strands of jurisprudence and offer 
measured suggestions where they 
see the need for future clarification.”

—Honourable Justice Gary T. Trotter, 
Ontario Court of Appeal

Charter Remedies in Criminal Cases,  
2nd Edition

By Matthew Asma and Matthew Gourlay

ISBN: 978-1-77462-364-0

Page Count: 298

Publication Date: November 2022
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  Threshold Matters  

Key Topics: Jurisdiction to Grant a Remedy; Procedural Requirements

  Exclusion of Evidence  
Key Topics: Section 24(2): Evidence Obtained in a Manner That 
Violated the Claimant’s Charter Rights; Section 24(1): Evidence Not 
Obtained Through a Charter Breach

  Stays of Proceedings  

Key Topics: Abuse of Process; Entrapment; Unreasonable Delay

  Sentence Reductions  
Key Topics: When Is Sentence Reduction an Appropriate and Just 
Remedy; Sentencing Reductions for Specific Types of Charter Breach

  Costs Against the Crown  
Key Topics: Costs in Specific Situations; Situations Where Costs Cannot 
Be Ordered; Appeals

  Habeas Corpus  
Key Topics: The Two-Stage Review; Habeas Corpus Not Available if a 
Complete Statutory Alternative Exists

  Declarations of Invalidity—Section 52(1)  
Key Topics: Standing to Seek a Declaration of Invalidity

  Other remedies  
Key Topics: Remedies Against Seizure of Evidence; Disclosure; Damages

A new criminal law podcast by Emond Publishing.
Hosted by Danielle Robitaille and Lisa Jørgensen.

Learn more and subscribe at u.emond.ca/llp-pb

Tune in for discussions of recent criminal law cases, 
practical advocacy tips, career advice and hacks, 
and interviews with distinguished guests from the 
defence bar, the Crown, and the media.

https://u.emond.ca/llp-pb
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Key Insight: Stages 
in a Habeas Corpus 
Application
There are two adjudicative 
stages in a habeas corpus 
application, each having different 
procedural requirements and 
burdens of proof. The process 
begins with a claimant filing 
a written application in the 
provincial superior court, along 
with supporting documentary 
evidence. The order sought 
should be described as “a writ of 
habeas corpus with certiorari in 
aid.”

At the first stage of the review a 
judge considers the application 
materials, possibly in the absence 
of the claimant, and decides 
whether to issue the writ. If the 
legal criteria are met for the 
issuance of the writ, then it must 
be granted.

If granted, the writ requires that the detained person be brought before the 
court. Once the claimant is in court, the second stage of review occurs. The 
onus is then on the authorities detaining the person to justify the legality of the 
detention.

Adapted from Charter Remedies in Criminal Cases: A Practitioner’s Handbook, Page 148

Features:

•	 Checklists of the threshold technical 
requirements for remedies under 
sections 24(1), 24(2), and 52(1) of 
the Charter.

•	 Practical guidance on asking the 
court to strike down a law and 
obtaining the benefit of such a 
declaration issued by a different 
court.

•	 Explanation of lesser-known 
Charter remedies, including habeas 
corpus, costs against the Crown, 
the impounding of seized property, 
and the residual discretion to quash 
a search warrant even though it 
passes a Garofoli review.

https://u.emond.ca/cls-pb08
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IMPAIRED DRIVING AND OTHER 
CRIMINAL CODE DRIVING OFFENCES 
Second Edition

Shop online at
u.emond.ca/cls-pb09

In this commendable work, the 
authors have created an ideal 
“briefcase book” that provides the 
reader with a clear, concise, and 
balanced review of the new provi- 
sions, including the reformulated 
criminal driving offences, the 
expanded police powers relating 
to roadside stops, screening and 
evidentiary demands, and the 
evidentiary provisions that will now 
guide the prosecution and defence 
of charges. The authors are careful 
to flag areas that may give rise to 
future constitutional challenges. 
They note the provisions that will 
likely be subject to legal argument 
and judicial interpretation. They 
reference key precedents decided 
under the old provisions and 
suggest how they may assist in 
understanding the new provisions. 
They also provide a wealth of 
practical tips and knowledge that 
can be amassed only by having 
prosecuted and defended hundreds 
of these cases over the years.”

—Justice Joseph Di Luca,                        
Superior Court of Justice, Newmarket, 

Ontario

Impaired Driving and Other Criminal  
Code Driving Offences, 2nd Edition

By Karen Jokinen and Peter Keen

ISBN: 978-1-77462-370-1

Page Count: 616

Publication Date: March 2023

“
Excerpt from Book Review: Impaired Driving  
and Other Criminal Code Driving Offences

By Jonathan Rosenthal
Excerpt from For the Defence, Vol. 39, No. 4, 2019

As an authoritative, complete guide to criminal driving offences, it is essential 
reading for defence lawyers and prosecutors alike in this new era. Similar 
to most of Emond’s Criminal Law Series, anchored by criminal law heavy-
weights Justice Enzo Rondinelli and Brian Greenspan, it offers clear and 
concise guidance on the practical and procedural aspects of motor vehicle—
or should I say “conveyance”— litigation.

Together the authors have managed to effectively provide a truly balanced 
and fair review of all the pressing issues. Peter Keen is an experienced 
assistant Crown attorney and Karen Jokinen is an equally experienced 
defence lawyer. They include both Crown and defence perspectives, 
supported by complete and competing case law. It is rare to read such a 
balanced, detailed, and practical approach to criminal law.

Excerpt from Book Review: Impaired Driving  
and Other Criminal Code Driving Offences

By Kyla Lee
Excerpt from Vancouver DUI Lawyer Blog, January 2019

As a serious practitioner of impaired driving law, I can say that this book is 
a fantastic addition to any library. It is great for the beginner who needs to 
learn quickly about impaired driving, but there are gems in there that will 
benefit even the most experienced impaired driving counsel. The structure 
of the book is smart; each chapter is a specific issue and it stands alone, so 
if you have a particularly complex case on refusal to provide a sample, or a 
serious question about what the meaning of “conveyance“ is, you can flip to 
that particular chapter and read through the issue in only twenty or so pages. 
This saves having to search the whole text for one nugget buried somewhere 
in the book.

Reviews and Testimonials
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  Legislative Changes and Sequence of a Drinking and Driving Case  

  80 and Over: section 320.14(1)(b)  

  Drug Per Se Limits  

  Impaired Ability to Operate  

  Fail or Refuse Screening Demand: Section 320.15(1)  

  Operating While Prohibited  

  Dangerous Driving  

  Criminal Negligence  

  Flight from Police  

  Fail to Stop at Scene of Accident  

  Aggravated Driving Offences: Causing Bodily Harm or death  

  Reviewing the Brief and Disclosure  

  Conveyances  

  The Stop  

  Operation vs care or control  

  Roadside screening demands  

  The Arrest and Evidentiary Demands  

  Proving Blood Alcohol Concentration Through Breath Samples:  
  Approved Instruments and Certified Evidence  

  Drug-Impaired Driving  

  Blood Demands and Hospital Interactions  

  Custody, Detention, and the Charter  

  Common Law Defences  

  Sentencing  

  Rights to Counsel: Section 10(b) of the Charter  

  Charter Remedies: Section 24(2)  

  Conclusion: The Future of Driving Offences in Canada  
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Read a sample chapter at u.emond.ca/cls-pb09

Key Insight: E-bikes

The advent of e-bikes has 
spawned litigation over whether 
they should be considered 
motor vehicles. The reason for 
the litigation is the battery on 
some e-bikes can be charged 
by pedalling the bike. E-bikes 
can also be propelled using only 
the pedals and not the battery. 
The Supreme Court of Canada’s 
decision in Saunders v The Queen 
is determinative. An inoperable 
motor vehicle or a vehicle that 
has run out of gas is still a motor 
vehicle, even when it cannot 
be self-propelled. What matters 
is the nature of the vehicle, 
not how it is being used at the 
time. An e-bike is still a motor 
vehicle under the Criminal 
Code regardless of whether 
it is being propelled by the 
pedals, regardless of whether 
it has run out of battery power, 
and regardless of whether the 
battery can be charged using 
muscle power.

Adapted from Impaired Driving and Other Criminal Code Driving Offences: A Practitioner’s Handbook, Page 198

Features:

•	 Outlines and explanations of new 
legislations.

•	 Detailed differences between 
impaired driving, drinking and 
driving, and drugged driving.

•	 Detailed information about fines 
and sentencing, including corollary 
consequences, such as consequences 
found in provincial highway traffic 
legislation.

•	 Exploration of the strengths and 
weaknesses of arguments often 
presented by Crown and defence 
in these types of prosecutions, 
including alternatives to these 
arguments (when possible).

https://u.emond.ca/cls-pb09
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  Defending Clients Accused of Offences Against Children  
Key Topics: Initial Contact; Bail; Defence Preparation; Trial 

  Preparing the Child Witness  
Key Topics: Preparing the Child to Testify

  Child Forensic Interviewing  
Key Topics: The Development of Child Forensic Interviewing Protocols

  The Evidence of Children  
Key Topics: Testimonial Competence of Child Witnesses

  Testimonial Aids  
Key Topics: Exclusion of the Public; Publication Bans

  Sexual Offences Against Children  
Key Topics: Sexual Exploitation; Incest; Aggravated Sexual Assault

  Internet Child Exploitation Offences  
Key Topics: Child Pornography Offences; Cyberbullying; Entrapment

  The Physical Abuse of Children  
Key Topics: The Offence of Assault Causing Bodily Harm

  Child Neglect  
Key Topics: The Offence of Failing to Provide the Necessaries of Life

  Child Homicide and Offences Related to Childbirth  
Key Topics: First-Degree Murder; Manslaughter; Infanticide

  Other Offences Against Children  
Key Topics: Child Abandonment; Child Abduction; Child Marriage

  Trial Considerations  
Key Topics: The Bail Process; Expert Evidence

  Sentencing  
Key Topics: Mitigating and Aggravating Factors; Ancillary Orders

Table of Contents
Prosecuting and Defending
OFFENCES AGAINST CHILDREN 
Second Edition

Prosecuting and Defending Offences 
Against Children, 2nd Edition

By Lisa Joyal, Jennifer Gibson, Lisa 
Henderson, David Berg, Kasandra Cronin

ISBN: 978-1-77462-373-2

Page Count: 735

Publication Date: June 2023

[This] is the first Canadian text to 
provide an overview of the offence 
provisions in the Criminal Code 
that are used to prosecute such 
allegations. The Handbook explains 
in helpful detail the key elements of 
each of the offences and the more 
commonly proffered defences. In 
addition, the Handbook explains 
the procedural steps and elements 
from allegation to resolution. By 
describing so clearly what every 
Crown and defence counsel need 
to know when dealing with child 
offences, this work provides a much-
needed resource.

The experienced authors—Lisa 
Joyal, Jennifer Gibson, and Lisa 
Henderson (Crown counsel); Emily 
Lam (defence counsel); and David 
Berg—collectively have experience 
in every aspect of child abuse and 
the criminal law. They explain in 
readily comprehensible language 
the sometimes complex or obtuse 
concepts, be they evidentiary, 
substantive, procedural, or practical 
in the application of the criminal law 
to offences against children."

—The Honourable Susan E. Lang

Shop online at
u.emond.ca/cls-pb10

“

https://u.emond.ca/cls-pb10
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Read a sample chapter at u.emond.ca/cls-pb10

Features:

•	 A new chapter on forensic 
interviewing of children, focusing on 
forensic interviewing protocols, child 
development, child memory, child 
trauma, and more.

•	 A new chapter on defence 
perspectives, outlining the main 
considerations that counsel need to 
keep in mind at each stage of child 
abuse cases.

•	 Coverage of every Criminal Code 
provision regularly used to prosecute 
allegations of child abuse.

•	 Current and comprehensive content 
useful for legal practitioners as 
well as police services, children’s 
aid societies, witness preparation 
organizations, social workers, 
educational institutions, and other 
professionals who work with 
children.

Key Insight: Prepare the 
Child for the Use of Social 
Media in the Courtroom
A child witness needs to be made 
aware that defence counsel 
will likely have examined the 
child’s social media presence. 
In addition, if the accused is 
someone who knows the child 
well, the accused will often have 
access to a child’s social media
account information and posts 
(e.g., Instagram, TikTok, YouTube) 
and may even potentially have 
access to a child’s text, Snapchat, 
or email message history over a 
lengthy period of time. The child 
and caregiver should be advised 
at the earliest opportunity 
that the defence will likely be 
monitoring any publicly available 
social media. The Crown must be 
careful not to give legal advice 
about the situation, but there is 
nothing improper about alerting 
the witness and caregiver to the 
potential situation that their 
presence on social media will be 
monitored.

Adapted from Prosecuting and Defending Offences Against Children: A Practitioner’s Handbook, Page 26

https://u.emond.ca/cls-pb10
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Excerpt from Prosecuting and Defending Offences 
Against Children: Book Review

By Cheryl Milne

The authors of Prosecuting and Defending Offences Against Children: A 
Practitioner’s Handbook are described as a team composed of Crown, 
defence, and judiciary, bringing comprehensive expertise to the topic. While 
aimed at anyone seeking a comprehensive understanding of how criminal 
law applies to cases involving the abuse of children, they in fact accomplish 
a more modest and achievable task. It provides an overview of the elements 
of the various offences and possible defences with reference to both the 
leading cases in respect of each, as well as cases that provide the nuance for 
both effective prosecution and defence in this challenging area of law. To this 
foundation, the book also adds the expertise of the authors in preparation 
for trial, including the preparation and questioning of child witnesses.

The authors interestingly veer off their script in some notable areas that 
suggest room for creative arguments and approaches that might better 
protect children. In Chapter 6 on the physical abuse of children, they 
identify less utilized defences, such as implied consent and necessity. These 
potential defences help to counter arguments that s. 43 of the Criminal 
Code, which justifies the use of reasonable physical punishment by parents, 
is necessary to protect parents who place a child in a car seat or remove a 
child from traffic or other dangerous situations. The chapter also provides a 
comprehensive overview of the interpretation given to the section by the 
Supreme Court of Canada, demonstrating its rather limited use, despite 
some inconsistencies in subsequent case law and the criticism against the 
decision.

This book is an excellent, if not comprehensive, starting point for lawyers 
engaged in the various facets of this area or practice. It encapsulates the 
basic knowledge necessary for competent practice. It also begins with an 
acknowledgment that children have rights in this system and applies that in 
the practical tips for preparing child witnesses.

x
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  Preliminary Considerations  

  Bail Hearings in Drug Cases  

  Disclosure Issues  

  Charter Issues in Drug Cases  

  Issues of Proof  

  Possession Offences  

  Trafficking and Possession for the Purpose of Trafficking  

  Importing Offences  

  Production Offences  

  Cannabis Act Offences  

  Conspiracies and Criminal Organizations in Drug Prosecutions  

  Sentencing Ranges  

  Possession of the Proceeds of Crime and Forfeiture  

Prosecuting and Defending

DRUG CASES
Second Edition

[It] is a worthy entry to Emond’s 
Criminal Law Series for its 
discussion of the basics of drug 
litigation, but it also highlights 
areas of recent expansion and 
development. Whether you are a 
prosecutor or a defence lawyer, it 
is time to make room in the library 
for one more edition."

—Eric V. Gottardi, Partner, Peck & 
Company Barristers Vancouver

“Prosecuting and Defending Drug Cases,    
2nd Edition

By Nathan Gorham, Jeremy Streeter,  
and Breana Vandebeek

ISBN: 978-1-77462-367-1

Page Count: 408

Publication Date: September 2023

This comprehensive guide 
provides in-depth exploration 
of issues surrounding bail, 
disclosure, the Charter, 
and sentencing, alongside 
practice-oriented coverage of 
the Cannabis Act and Garofoli 
applications.

Shop online at
u.emond.ca/cls-pb11

https://u.emond.ca/cls-pb11
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Read a sample chapter at u.emond.ca/cls-pb11

Key Insight: 
Circumstantial Evidence
Circumstantial evidence is 
important in almost all drug trials. 
In some areas, such as importing, 
much of the Crown’s case may 
be proven by direct evidence—
that is, that the accused was 
in possession of the drug and 
crossed the border. In other cases, 
such as possession cases where 
drugs are found in a house where 
multiple people live or have 
access to the drugs, the trier of 

fact must infer based on the circumstances whether an offence has been 
committed. Where the Crown’s case is based on circumstantial evidence, 
the rule in Hodge’s Case applies and requires that the accused be convicted 
only where guilt is the only reasonable inference in the circumstances. 
The Supreme Court in R v Villaroman discussed the burden of proof in 
the context of a circumstantial case and stated that the trier of fact must 
negative “other plausible theories.” This means that where, on the evidence, 
there is a reasonable basis to conclude that the accused was not involved 
in the offence, an acquittal will follow. That said, the trier of fact must not 
consider speculative or unreasonable possibilities. In assessing whether 
the Crown has met its burden, the trier of fact must consider the entirety 
of the evidence as a whole and not assess the evidence in a piecemeal 
fashion. It is an error of law to subject individual pieces of evidence to the 
standard of proof beyond a reasonable doubt and to fail to consider the 
cumulative effect of the evidence as a whole.

Adapted from Prosecuting and Defending Drug Cases: A Practitioner’s Handbook, Page 136

Features:
•	 Up-to-date coverage of the 

Controlled Drugs and Substances 
Act​, Cannabis Act, and relevant 
legislation.

•	 Updated coverage of bail conditions, 
including ankle monitors, 
consideration of the COVID 
pandemic, and section 493.2 of the 
Criminal Code.

https://u.emond.ca/cls-pb11
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  General Principles  

  Resolution Discussion and Process  

  The Sentencing Hearing  

  Aggravating and Mitigating Factors  

  Types of Sentences  

  Dangerous and Long-Term Offenders  

  Charter Considerations  

  Ancillary Orders  

  Collateral Consequences  

  Sentencing Indigenous Offenders  

  Sentencing Young Persons  

  Post-Sentencing Issues  

  Appeals Against Sentence  

  Specific Offences  

SENTENCING
Principles and Practice, Second Edition

The text skillfully addresses the 
forms of sentence available; 
specialized areas, such as 
dangerous and long-term offender 
applications and sentencing in 
youth prosecutions; application 
of Charter principles; and it 
reminds us, with good reason, 
of the ever-important remedial 
approach to the sentencing of 
Indigenous offenders as mandated 
by the Supreme Court through a 
meaningful application of Gladue 
principles.”

—Honourable M. Joyce DeWitt-Van 
Oosten of the Court of Appeal for 

British Columbia

“

This text tackles both common 
and unusual sentencing 
issues and questions, and 
pragmatically discusses plea 
negotiations, procedure and 
advocacy, dangerous offenders, 
types of sentences, Charter 
considerations, appellate issues, 
and ancillary orders, as well as 
post-sentencing issues.

Shop online at
u.emond.ca/cls-pb12

Sentencing: Principles and Practice,  
2nd Edition

By Erin Winocur, Danielle Robitaille, 
and Maya Borooah

ISBN: 978-1-77462-482-1

Publication Date: November 2023

https://u.emond.ca/cls-pb12
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Key Insight: Least Restrictive 
Sentence Capable of 
Rehabilitation for Young 
Persons
Unlike for adult offenders, who may 
receive sentences that are greater 
than what is required to hold them 
personally accountable but are 
designed through punitive measures
to deter other potentially like-
minded individuals from committing 
an offence, young persons are 
always to be subject to the least 
restrictive sentence appropriate in 
the circumstances. When a custodial 
sentence is imposed, section 38 
demands that the level of custody (as 
explored later in Section V.C.3), is also 

to be the least restrictive one capable of meeting the YCJA’s sentencing 
goals. The sentencing judge must provide reasons for why a certain level of 
custody was imposed. 

The least restrictive sentence, however, must still be the one that is 
“most likely to rehabilitate the young person” and also “promote a sense 
of responsibility in the young person, and an acknowledgement of the 
harm done to victims and the community.” In some cases, this will require 
a custodial disposition because no other sentence would be capable of 
driving home to the young person the seriousness of their conduct, which 
is essential to both of these sentencing goals.

Adapted from Sentencing: Principles and Practice, Pages 390 and 391

Features:

•	 A chapter devoted to sentencing 
issues specific to Indigenous 
offenders.

•	 Discussions on the latest trends 
and issues affecting sentencing.

•	 Sentencing charts simplifying 
statutory issues into manageable 
information.

•	 Updated case law and legislation 
to reflect recent amendments.

https://u.emond.ca/cls-pb12
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Excerpt from Sentencing: Principles and Practice Review

By Craig Bottomley

I kept finding gems and diverting down sideroads. I ended up spending four 
hours reading section after section. I learned a lot. Ms. Robitaille and Ms. 
Winocur have done the impossible and turned the forlorn topic of sentencing 
into a page-turner. This book is academically sound and, perhaps more 
importantly, full of solid practical advice for the criminal law practitioner.

For instance, the authors approach the minefield of dangerous offenders on 
serious academic footing and analyze not only the history of the Supreme 
Court’s decision in R v Lyons, but also look to where litigation in this area is 
headed under  R v Boutilier. In the same chapter, however, there is practical 
advice on how to assert the position that the accused should have a role 
in selecting the psychiatrist to do the assessment and point to case law 
supporting the idea that a failure to have the accused involved in the selection 
of the expert can impinge a meaningful right to silence.

If there is a theme to this book, it is the combination of focused legal analysis 
combined with practical advice. The book is intuitively organized and easy to 
use. Each time I turn to it, I find the answer to the question plaguing me.

Sentencing also brings in experts who have contributed to chapters on 
dangerous offender hearings, Indigenous sentencing, youth sentencing, and 
appeals. The benefit of their collective wisdom accrues to the reader’s benefit. 
This is, perhaps, most evident in the chapter on the collateral consequences of 
sentencing where the authors address issues of immigration, civil, and family 
law consequences. As criminal lawyers, we are specialists in our own field, but 
few of us can keep straight the exact immigration consequences of a guilty 
plea to serious criminality and the impact of pre-sentence custody on a client 
who is not yet a citizen. This chapter addresses these issues and does so in a 
straightforward and easily accessible fashion.

There is no stage of the criminal justice process with a more direct impact on 
your client than sentencing. Those armed with this book will be in the best 
position to minimize the impact of sentence and make a positive impression 
on the court.

The authors have succeeded in 
developing a work that is accessible, 
thoughtful, and useful. They have 
developed an easy-to-use resource 
that will be valuable to anyone 
seeking to address a professional 
regulation problem, including both 
newcomers to the area and those 
already well-versed in professional 
regulation. The work does not 
merely describe professional 
regulation in static terms but rather 
provides a sense of direction that 
reflects the underlying public 
interest in professional regulation.

As well as anticipating that many 
will find this work to be useful in 
specific cases, I expect that this work 
will contribute to the development 
of expertise and learning across 
the professions and jurisdictions 
and to the application of principles 
and practices from the regulation 
of one profession to another. This 
will be a valuable contribution, just 
as the professions themselves are 
important to those who are served 
and to society at large."

—Malcolm M. Mercer, Treasurer of the 
Law Society of Ontario

Prosecuting and Defending Professional 
Regulation Cases

By Rebecca Durcan and Robin McKechney

ISBN: 978-1-77255-333-8

Page Count: 376

Publication Date: November 2019

73

Prosecuting and Defending
PROFESSIONAL 
REGULATION CASES

“

Shop online at
u.emond.ca/cls-pb13

https://u.emond.ca/cls-pb13
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  Regulators of Professions  
Key Topics: Statutory or Voluntary Regulator; Professional 
Corporations; Confidentiality

  Registration and Licensure  
Key Topics: Requirements; Indigenous Issues; Registration 
Decisions; Mobility Requirements

  Registers  
Key Topics: Challenging a Decision to Post Information of a 
Register; Request to Change or Remove Information

  Respecting the Role of the Regulator  
Key Topics: Renewal; Professional Liability Insurance; Obligations to 
Report

  Quality Assurance/Continual Professional  
  Development Requirements  

Key Topics: Components; Timing; Assessments; Appeal or a Quality 
Assurance Committee Decision

  Investigations  
Key Topics: The Screening Committee; Formal Investigation; 
Appeals

  Discipline  
Key Topics: Defining Professional Misconduct; Conducting the 
Hearing; Motions; Evidentiary Issues; Penalty

  Fitness to Practise  
Key Topics: Fitness of Practice Versus Discipline; Defining 
Incapacity; Rules of Procedure

  Parallel Proceedings  
Key Topics: Reporting Criminal Charges; Duty to Cooperate; Stay 
of Disciplinary Proceedings

  Sexual Abuse  
Key Topics: Legislative Context; Special Considerations in Sexual 
Abuse Discipline Hearings; Mandatory Reporting

  Reinstatement and Appeal  
Key Topics: Reinstatement by Tribunal; Administrative 
Reinstatement; Appeals
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Read a sample chapter at u.emond.ca/cls-pb13

Features:

•	 End-of-chapter “Takeaways” 
highlight key considerations for 
counsel.

•	 Up-to-date discussion on 
regulatory audits and reports 
that can affect registrants.

•	 Highlighting of applicable 
codes, such as Health 
Professions Procedural Code, 
Professional Code, Model Code of 
Professional Conduct.

•	 Relevant acts, including the 
Ontario Regulated Health 
Professions Act, 1991; Protecting 
Patients Act, 2017; Early 
Childhood Educators Act, 2007; 
Ontario College of Teachers 
Act, 1996; Registered Human 
Resources Professionals Act, 
2013; and the Controlled Drugs 
and Substances Act.

Key Insight: Mandatory 
Reporting

In Ontario, there is no reporting 
obligation regarding incapacity 
on individual registrants. There is, 
however, an obligation on “facilities” 
(defined as facilities where one or 
more regulated health professionals 
practise) to report if there are 
reasonable and probable grounds to 
believe that a member who practises 
at the facility is incapacitated (s 85.2 
of the Code). Employers of regulated 
health professionals in Ontario 
(like those in British Columbia) are 
required to report any termination 
of employment or revocation, 
suspension, or restrictions on 
privileges based on incapacity (s 
85.5(1)). The reporting obligations 
also apply where the member resigns 
before such sanctions are imposed 
(s 85.5(2)). It is an offence punishable 
by a fine of up to $25,000 for an 
individual and up to $50,000 for a 
corporation to fail to abide by the 
mandatory reporting obligations in 
the Code (s 93(1)).

Adapted from Prosecuting and Defending Professional Regulation Cases, Pages 162 and 163

https://u.emond.ca/cls-pb13
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79Search and Seizure

  An Overview of Search and Seizure Law and Basic Principles   

  The Reasonable Expectation of Privacy  

  The Warrant Application Process  

  Section 487 Search Warrants  

  Production Orders and Preservation Demands and Orders  

  General Warrants  

  Special Criminal Code and Other Statutory Search Powers  

  Regulatory Searches and seizures  

  Ancillary Orders  

  Computer Searches  

  Warrantless Searches and seizures  

  Manner of Execution  

  Special Locations: Law office and media searches  

  Wiretaps  

  Post-Seizure Reporting and Detention and Return  
  of Seized Property  

  Garofoli Review  

  Exclusion of Evidence under section 24(2) of the charter  
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Search and Seizure

By Nader Hasan, Mabel Lai, David 
Schermbrucker, and Randy Schwartz

ISBN: 978-1-77255-635-3

Page Count: 762

Publication Date: February 2021

SEARCH
AND SEIZURE

This comprehensive guide 
analyzes every perspective, 
including those of the rights-
holder, the police officer 
conducting a search or seizure, 
prosecutors and defence counsel, 
and judges reviewing police 
conduct after the fact.

Shop online at
u.emond.ca/cls-pb14

The editors and authors have 
made a major contribution to our 
understanding of search and seizure 
law, and we owe them a debt of 
gratitude for this timely, essential, 
and excellent text. Simply put, I am 
happy that this collection exists, and I 
only wish it had been available when 
I practised criminal law and during 
my 12 years as a trial judge."

—The Honourable Sheilah L. Martin of 
the Supreme Court of Canada

“

WINNER OF THE 2021 
WALTER OWEN BOOK PRIZE

Table of Contents

https://u.emond.ca/cls-pb14
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Key Insight: Searching 
the Grounds 
Surrounding a 
Dwelling-House or 
Other Building
If the police intend to search 
a dwelling-house or other 
premises and the grounds 
surrounding it, they should 
clearly identify this intention 
in the ITO, and clearly describe 
both the building and grounds 
to be searched in the warrant 
itself. Explicitly referring to 
this intention and explicitly 
obtaining authority to conduct 
this search will avoid litigation 
risk down the road. If the 
police do not adopt this best 
practice, questions may arise 
about their authority to search 
the grounds surrounding 
the building. In particular, 

search warrants often describe the place to be searched as the “dwelling-
house” or “premises” at a specified municipal address. These descriptions 
create ambiguity about the authority of the police to search the grounds 
surrounding the building. Whether the police have this authority turns on 
the connection between the grounds searched and the building.

Adapted from Search and Seizure, Page 121

Features:

•	 Useful “practice tips” sections in each 
chapter with practical advice from 
Crown and defence.

•	 Chapter devoted to digital search and 
seizure powers, including discussions 
on internet search history.

•	 Chapter focused on the warrant 
application process, including 
forms to be used, telewarrants, 
and drafting the Information to 
Obtain (ITO), as well as dealing with 
information from a confidential 
informer (CI).

•	 Chapter dedicated to reviewing the 
Garofoli process.

https://u.emond.ca/cls-pb14
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  General principles  
Key Topics: Qualification of an Expert; Canada Evidence Act

  Preparing for trial  
Key Topics: Retaining the Right Expert; Preparing the WItness

  Avenues for Challenging Experts  
Key Topics: Admissibility; Scope of Opinion; Credibility

  Trial issues  
Key Topics: Qualifying the Expert; Cross-Examining; Instructions

  Sentencing Issues  
Key Topics: Adult Offenders; Gladue Reports; Race and Culture

Part II: Specific Types of Expert Evidence

  Medical Professionals  
Key Topics: Forensic Pathology; Forensic Psychology

  Police Experts  
Key Topics: Common Grounds; Types of Police Experts

  Scientific Experts  
Key Topics: DNA Evidence; Toxicology; Fire Investigations

  Technology  
Key Topics: Electronic Devices; Forensic Video Analysis

  Social Context  
Key Topics: Evidence of Cultural Mores; Is Expert Evidence Necessary?

  Firearms  
Key Topics: Gunshot Residue; Determination of Gunshot Distance

  Other Experts  
Key Topics: Handwriting Comparison; Document Examination
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Qualifying and Challenging  
Expert Evidence

By Eric V. Gottardi, Jennifer A.  
MacLellan, Michael Lacy, and  
Robin Flumerfelt

ISBN: 978-1-77462-323-7

Page Count: 346

Publication Date: April 2022

Applicable to Crown, defence 
counsel, and the judiciary, this 
handbook uses clear and concise 
language to address all aspects 
of expert witness testimony from 
start to finish.

Shop online at
u.emond.ca/cls-pb15

Authored by a respected team 
of cross-national legal experts, 
Qualifying and Challenging 
Expert Evidence integrates varied 
perspectives to achieve a balanced, 
engaging, and comprehensive 
approach unmatched by any other 
resource. It maintains a practical 
focus while weaving strategic 
guidance with an analysis of case 
law and the relevant provisions of 
the Criminal Code and the Canada 
Evidence Act.

Qualifying and Challenging

EXPERT EVIDENCE Table of Contents

Part I: Principles and Procedure

https://u.emond.ca/cls-pb15
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Key Insight: Sentencing  
of Adult Offenders

Hearsay evidence is generally 
admissible on a sentencing 
hearing (s 723(5) of the Code), 
but a court may, where “it is in 
the interests of justice,” compel 
a person to testify rather than 
rely on hearsay evidence. 
A court may also accept, 
as proved, any information 
disclosed at the trial or at 
the sentencing proceeding 
and any facts agreed upon 
by the prosecutor and the 
accused (s 724(1)). However, 
any disputed aggravating 
factor must be proven by the 
Crown beyond a reasonable 
doubt. A sentencing court 
is also required to consider 
“any relevant information” 
placed before it (s 726.1). This 
statutory context, however, 
does not obviate the need for 

expert opinion evidence to be properly admissible (or consented to) before it is 
considered and acted upon by a sentencing judge. Nor does it eliminate, where 
appropriate, testing of expert evidence before a sentencing judge.

Adapted from Qualifying and Challenging Expert Evidence, Page 92

Features:

•	 Practical checklists, flow charts, case 
tables, and other quick-reference 
materials.

•	 Annotated extracts of the Criminal 
Code and Canada Evidence Act.

•	 Sample CFS Report and explanation.

•	 Cross-national author team 
representing both Crown and defence 
perspectives.

•	 Focus on process, strategy, and 
tactics pertaining to expert witness 
testimony.

•	 Detailed analysis of specific types of 
expert evidence within the fields of 
medicine, law enforcement, science, 
technology, and sociology.
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Incorporating insights from 
Crown, defence, and judicial 
perspectives, this handbook 
offers readers practical guidance 
on handling the myriad of legal 
issues that may arise in the 
preparation, presentation or 
assessment of witnesses
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WITNESS PREPARATION, 
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Part I: Witness Preparation
Happily, for counsel and for the 
judiciary, there is now a text that looks 
comprehensively and thoughtfully at 
the effective preparation of witnesses 
and the presentation of their testimony 
in the courtroom, as well as at the 
factors that can properly inform 
the assessment of their credibility. 
Witness Preparation, Presentation, and 
Assessment is a unique text that melds 
aspects of advocacy, ethics, courtroom 
procedure, and evidence."

—Justice Michelle Fuerst,  
Ontario Superior Court of Justice

“
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Key Insight: Evidentiary 
Rules Applicable to 
Child Witnesses

Much has changed with respect 
to child witnesses since Bill 
C-15 was proclaimed in force 
on January 1, 1988. Subsequent 
legislative and common law 
developments have impacted 
the way courts deal with the 
evidence of children and other 
vulnerable witnesses in terms 
of competence to testify, the 
admissibility of their evidence, 
and how triers of fact ought to 
weigh their evidence. Section 
16.1 of the Canada Evidence 
Act deals with testimonial 
competence for witnesses 
under 14 years of age. They are 
presumed competent. They 
testify after a promise to tell 

the truth. The promise is a “practical, prophylactic” reminder to the child of the 
seriousness of the occasion. A party challenging the capacity of a child to give 
evidence must satisfy the court that there is an issue about the child’s ability 
to understand and respond to questions. Child witnesses no longer swear or 
affirm, and if there is inquiry into competence, they cannot be asked about 
their understanding of the nature of the promise.

Adapted from Witness Preparation, Presentation and Assessment, Page 66

Features:

•	 “Practice Tips” sections that provide 
readers with decades worth of 
experience.

•	 Charts, checklists, and tables that 
offer a practical overview of witness 
testimony procedures.

•	 A chapter on assessing a witness’ 
credibility with custom content for 
judges. 

•	 A chapter on preparing vulnerable 
and child witnesses for trial. 

•	 Discussion on the application of the 
rule in Browne v Dunn.
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Page Count: 600

Publication Date: September 2024

This new volume provides a 
practical examination of early 
“street level” interactions 
between law enforcement and 
members of the public through 
the lens of sections 9 and 10 in 
the Canadian Charter of Rights 
and Freedoms.  
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  An Overview of the Rights under Sections 9 and 10  
  of the Charter  
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The first major area covers the power 
to detain a person, addressing law 
enforcement’s statutory and common 
law powers. The second area covers 
the power to arrest, including the 
mechanism of an arrest, reasonable 
grounds, arrest with and without 
warrant, and more. It also includes 
a third area with comprehensive 
coverage of the right to counsel, 
discussing law enforcement ’s 
informational and implementational 
obligations under sections 10(a)  
and 10(b).
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Key Insight: The 
Individual’s Particular 
Circumstances

To determine whether someone 
is detained, the third factor of 
the Grant contextual analysis 
considers the person’s particular 
circumstances. The Court in R 
v Grant described the types of 
personal characteristics that 
might be relevant, such as the 
person’s age, physical stature, 
minority status, and level of 
sophistication. In addition, a 
court can consider the person’s 
subjective perceptions of the 
encounter, albeit to a very limited 
extent. A person’s particular 
circumstances and perceptions 

are relevant to the detention analysis because they go to "the reasonableness 
of any perceived power imbalance between the individual and the police, and 
thus the reasonableness of any perception that he or she had no choice but to 
comply with the police directive."

Adapted from Detention, Arrest, and the Right to Counsel, Pages 52 and 53 

Features:

•	 In-depth review of all the recent and 
key cases.

•	 Up-to-date discussion on all 
legislative and policy developments.

•	 A chapter devoted to racial profiling 
and racially motivated detentions.

•	 Practical and balanced commentary 
from a judge (former crown) and 
defence counsel.

•	 “Practice Points” sections in each 
chapter that provide readers with 
decades of trial experience. 
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MODERN CRIMINAL 
EVIDENCE

In many common law jurisdictions, 
including Canada, the judiciary has 
traditionally been the chief expositor 
and developer of the criminal law. 
The law of criminal evidence has 
always been different. Textbook 
writers have taken a leadership role 
and have heavily influenced the 
manner in which the law of evidence 
is described and developed. This 
text will take on that leadership role. 
Under the dynamic and enthusiastic 
leadership of its general editors, I 
have no doubt the cadre of authors, 
all in the prime of very active and 
successful careers at the criminal 
bar, have produced what will quickly 
become a “go-to” text. I am equally 
certain it will only get better in the 
future."

—Justice David H. Doherty
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Key Insight: 
Declarations 
Against Pecuniary or 
Proprietary Interest
An out-of-court statement 
that relates to matters against 
the pecuniary or proprietary 
interest of the declarant may 
be admissible. There are 
several criteria that must be 
demonstrated on a balance of 
probabilities for the statement 
to be received as evidence 
of the truth of its contents. 
Importantly, this common law 
exception has a strict necessity 
requirement: the declarant 
must be unable to testify by 
reason of death or illness, 
or because they are located 
outside the jurisdiction and are 
therefore not compellable.146
The declarant must also have 
personal knowledge of the 
factual assertions they made. 
Most significantly, they must 
appreciate that the facts are 

against their interest at the time of the statement and to their immediate 
prejudice. A future or contingent interest will not suffice.

Adapted from Modern Criminal Evidence, Page 199

Features:
•	 A chapter on judicial fact-finding with 

custom content for judges, written by 
Justice Renee M. Pomerance.

•	 A chapter on digital evidence that 
examines authentication, best 
evidence rules, evidence tampering, 
and probative value.

•	 Real-world case examples from 
across Canada that place evidentiary 
principles in a national context.

•	 Practice tips sections that provide 
readers with years’ worth of trial 
experience.

•	 Strategies and tactics to present 
evidence in court.

•	 Discussions of COVID-19 changes to 
evidence law, particularly regarding 
judicial notice and virtual court 
appearances.
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